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Opi ni on by Hairston, Adm nistrative Trademark Judge:

WD Musi ¢ Products, Inc. has appealed fromthe final
refusal of the Trademark Exam ning Attorney to register the
mar k MONTEREY for “stringed nusical instrunents, nanely

"1 The Trademark Exanining Attorney has

el ectric guitars.
refused registration under Section 2(d) of the Trademark

Act, contending that applicant’s mark, when applied to the

! Application Serial No. 75/931, 278, filed February 29, 2000;
alleging a date of first use of Decenber 6, 1999 and a date of
first use in conmerce of January 5, 2000.



Ser No. 75/931, 278

identified goods, is |likely to cause confusion with the
mar k MONTERREY which is registered for accordions.?

The marks are substantially identical and therefore
confusion is |ikely, argues the Exam ning Attorney, because
accordions and electric guitars travel in the sane channels
of trade, and are the kinds of goods which emanate fromthe
sane source. In support of the refusal, the Exam ning
Attorney made of record copies of sixteen use-based third-
party registrations of nmarks which cover accordions on the
one hand, and electric guitars or guitars, on the other
hand.

Appl i cant, however, nmintains that confusion is not
i kely because it uses its house mark “WD' next to the
MONTEREY mark on the headstock of each of its electric
guitars and, thus, prospective purchasers woul d know t hat
the guitars originate with applicant and not the owner of
the cited registration. Further, applicant argues that its
goods are highly specialized, are very different in nature
from accordions, and are sold in different channels of
trade fromaccordions. |In particular, applicant naintains
that its guitars feature a unique seven-string
configuration; and that they are sold in only one place--

direct fromapplicant through its nmail order catalog. In

2 Regi stration No. 2,319, 265 issued February 15, 2000.
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addi tion, applicant maintains that there have been no
i nstances of actual confusion.

Turning first to the marks, as noted by the Exam ni ng
Attorney, applicant’s “WD' house mark does not form part of
the mark sought to be registered in this case. Rather,
applicant seeks to register MONTEREY only, and in
determ ning |ikelihood of confusion, we nust conpare this
mark with the mark MONTERREY in the cited registration. It
i s obvious that MONTEREY and MONTERREY are identical in
sound and conmmerci al inpression and that they are
substantially identical in appearance; the only difference
being the additional letter "R’ in the mark in the cited
regi stration

Turning then to the respective goods, we nust decide
the issue of |ikelihood of confusion based on the manner in
whi ch the goods are set forth in the application and the
cited registration. |In the absence of any Iimtations in
applicant’s application, we nust presune that the electric
guitars listed therein include all types, and that they
move in all channels of trade normal for such goods, not
just through applicant’s catal og, and are available to al
potential custonmers. See In re Elbaum 211 USPQ 639, 640
(TTAB 1981). Thus, we must assume that applicant’s

electric guitars include varying types which may vary in
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t he nunber of strings, and that they would be sold in nusic
stores to amateur performers.

We recogni ze that electric guitars are very different
in nature fromaccordions. It is not necessary, however,
that the goods be identical or even conpetitive in nature
in order to support a finding of |ikelihood of confusion.
It is sufficient that the goods are related in some manner
and/or that the circunstances surrounding their marketing
are such that, because of the marks used thereon, there
woul d arise a m staken belief that they originate fromthe
same source. See In re International Telephone and
Tel egraph Corp., 197 USPQ 910 (TTAB 1978).

In order to show the relationship between accordi ons
inthe cited registration and electric guitars in
applicant’s application, the Exam ning Attorney has nade of
record a number of registrations which indicate that
entities have registered a single mark for accordi ons on
the one hand, and electric guitars or guitars on the other
hand. These registrations serve to suggest that the goods
involved in this appeal are of a type which emanate froma
single source. In re Micky Duck Mustard Co., Inc., 6
USPQ2d 1467 (TTAB 1988). For exanple, | MPERI AL has been
registered for, inter alia, accordions and guitars; BELTONE

has been registered for, inter alia, accordions and
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gui tars; CARLO ROBELLI has been registered for, inter alia,
accordions and guitars; PARROI and design has been
registered for, inter alia, accordions and guitars; ETEK
has been registered for, inter alia, accordions and
electric guitars; and ROYCE has been registered for, inter
alia, accordions, electric guitars and el ectric bass

gui tars.

According to applicant, there have been no instances
of actual confusion in the several years of coexistence of
applicant’s mark and the nmark in the cited registration.
However, there is no evidence of either applicant’s or
regi strant’s geographic areas of sales, or the amount of
t he sal es under the respective marks. Mbreover, since
applicant asserts that it has marketed guitars only through
its mail order catalog, there may not have been many
opportunities for confusion to occur. Further, we are not
privy to any instances of actual confusion of which
regi strant, not applicant, nay be aware. In any event, the
test is |likelihood of confusion, not actual confusion. See
Wei ss Associates Inc. v. HRL Associates Inc., 902 F. 2d
1546, 14 USPQ2d 1840 (Fed. Cir. 1990); and In re Kangaroos
U S A, 223 USPQ 1025 (TTAB 1984).

In view of the foregoing, we find that the goods

i nvol ved herein are sufficiently related that purchasers
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famliar with registrant’s accordions sold under the mark
MONTERREY woul d be likely to believe, upon encountering
applicant’s substantially identical mark MONTEREY for
el ectric guitars, that the goods originate froma conmmon
sour ce.

Deci sion: The refusal to register under Section 2(d)

is affirmed.
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